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INTRODUCTION

During the 2003 session, the Maryland General Assembly passed House Bill 149, entitled
“Vera'sLaw” (See Appendix A) which charges the Department of Health and Mental
Hygiene with developing guidelines for nursing homes that elect to use e ectronic monitoring
with the consent of aresident, or the legal representative of aresident, and reporting to the
House Health and Government Operations and the Senate Finance Committees on the
guidelines that are developed. The Department brought together representatives from the
industry and the legal community to assist it in developing these guidelines.

PURPOSE

This document is intended to provide guidance to facilities that voluntarily elect to use
electronic monitoring at the request of aresident or the legal representative of the resident
and with the consent of aresident’s roommate. It isageneral resource tool and is not
intended to be all-inclusive, but is designed to assist in the facilitation and implementation of
electronic monitoring requests. Facilities are encouraged to use this document to develop
policies and procedures that suit their individual facility needs. Note however that there are
certain elements, particularly those related to privacy and consent that are mandatory. These
elements are noted throughout the guidelines.

BACKGROUND

The Nationa Elder Abuse Incidence Study (September 1998) conducted by the U.S.
Administration on Aging estimated that for every substantiated report of elder abuse and
neglect by adult protective services, more than five additional cases of abused and neglected
elders go unreported.

Family members, seeking to monitor the quality of care of their loved ones, are continuing to
express an interest in placing video cameras or other means of electronic surveillance in
bedrooms of nursing home residents. Advocacy groups have joined in this effort to propose
federal laws that would explicitly permit a nursing home resident and/or family member to
install a camera (or other equipment), with afacility’s knowledge.

Therefore, the interest in placing surveillance cameras in nursing homes residents’ roomsis
increasing and at least 11 states have considered legidlation to address electronic monitoring
of nursing home residents, and they are: Arkansas, Florida, Louisiana, Maryland,
Massachusetts, Mississippi, North Carolina, New Jersey, Ohio, Pennsylvania and Texas.
Texasisthe only state to have passed electronic monitoring legislation and implemented
corresponding regulations.

! Representatives from the Department, the Health Facilities Association of Maryland, Mid-Atlantic Life Span,
the legal community, and the Office of the Attorney General assisted in the development of these guidelines.
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DEFINITION

Electronic monitoring is the consensual placement of an electronic monitoring devicein a
room of aresident of a nursing home and making tapes or recordings with the device.
Electronic monitoring devices may be monitoring systems, video surveillance cameras, web-
based cameras, or video phonesinstalled in the room of aresident. These devices may be
interactive or merely recording mechanisms. Permissible electronic monitoring under these
guidelines may not include audio taping or the audio component of monitoring.

REQUESTSFOR ELECTRONIC MONITORING

The facility should determine who will handle requests for el ectronic monitoring. 1t may
also want to consider developing policies and procedures for € ectronic monitoring. The
request for electronic monitoring may be considered a contract executed between the facility
and the resident for this type of service upon acceptance by the facility. The facility may also
want to require that aresident, or the legally authorized representative of aresident, submit a
request to the nursing home to conduct in-room electronic monitoring. It is suggested that all
requests for electronic monitoring be made in writing to the facility and that the requests
should be signed by the resident or the resident’ s representative. A sample request form can
be found in Appendix B.

INFORMED CONSENT (REQUIRED)

A resident, or the legally authorized representative of aresident, who wishes to conduct
electronic monitoring must obtain written, signed consent of other residents in the room prior
to commencing el ectronic monitoring. The written consent agreement must be submitted to
the administrator of the nursing home or his or her designee.

A resident in the room may condition his or her consent, such as requiring the camerato be
pointed away, or limiting, or prohibiting the use of certain electronic monitoring devices. If
limitations are placed on consent, then electronic monitoring must be conducted in
accordance with those limitations and/or conditions.

NOTICE (REQUIRED)

When conducting electronic monitoring, the facility must post and maintain a conspicuous
notice at the entrance to the resident’ s room stating that an electronic monitoring deviceis
monitoring the room. Notice shall be posted in a prominent location in common areas that
are being electronically monitored. Notice shall be given to staff and to the State when
electronic monitoring is being conducting.

A sample resident consent form can be found in Appendix C and a sample roommate consent
form can be found in Appendix D.



COST AND MAINTENANCE

The facility must determine who will be responsible for the cost, installation and
maintenance of the electronic monitoring equipment. Facilities may require that the resident,
or the legally authorized representative of the resident, requesting the electronic monitoring
of aresident’s room be responsible for the costs associated with conducting electronic
monitoring, including the equipment and tapes and installation, maintenance or removal of
the equipment.

INSTALLATION (REQUIRED)

A cameraor any other electronic monitoring device must be installed in afixed position and
not able to rotate. Facilities should make reasonable physical accommodation for electronic
monitoring which may include areasonably secure place to mount the video camera or other
electronic monitoring device and access to power sources.

The facility may require that an electronic monitoring device be installed in amanner that is
safe for residents, employees, or visitors who may be moving about the room. The electronic
monitoring device should be visible and not hidden.

CUSTODY OF RECORDINGS

The facility may choose whether the facility or the resident’ s family is the custodian of the
recordings. If the facility chooses to maintain the recordings, they are considered part of the
resident’s medical record and all state and federal rules and regulations pertaining to medical
records are applicable. The facility is under no regulatory obligation to seek access to atape
in its possession or to have knowledge of its contents unless the facility has actual notice of a
taped incident of suspected abuse, neglect, accident or injury, or the resident, the resident’s
legally authorized representative or a government agency seeks to use the tapesin any way
that affects the facility.

DEPARTMENT ACCESSTO RECORDINGS

If the family chooses to maintain custody of the video records, the facility should encourage
the family to report any suspected abuse, suspected neglect, accidents, or injuries of unknown
origin discovered as aresult of viewing arecording produced by an electronic monitoring
device to the nursing home administrator and to the Department of Health and Mental
Hygiene' s Office of Health Care Quality as soon as possible. If tapes are kept by the facility
any suspected abuse, suspected neglect, accidents, or injuries of unknown origin should be
reported aswell. In addition the recordings may be reviewed during the annual survey or
complaint investigation process. The state may take regulatory action, as appropriate, after
viewing the tapes.
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HOUSE BILL 149

Unofficial Copy 2003 Regular Session

NG (31r0932)
ENROLLED BILL
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HOUSEBILL 149

1

2

3

4

5 develop guidelines for nursing homes that el ect to use el ectronic monitoring
6 with certain consent; requiring the Department to report on the guidelines to
7 certain committees of the General Assembly on or before a certain date; and
8 generally relating to guidelines for electronic monitoring in related-institutions
9 nursing facilities.

10 B¥Y-addingte

11 Article-Courtsand-Judicial-Proceedings

12 Section-10-402(c)}{10)

13 Annetated-Code-of-Maryland

14 {2002 Replacement-\Lolume)




3 HOUSEBILL 149

1 Article-Health—General




4 HOUSEBILL 149

35 SECTION 1. ANDBEHFURTHER ENACTED: BE IT ENACTED BY THE

36 GENERAL ASSEEMBLY OF MARYLAND, That:




HOUSEBILL 149

1 [€)] The Department of Health and Mental Hygiene shall develop guidelines
2 for anursing home that el ects to use e ectronic monitoring with the consent of a
3 resident or thelegal representative of theresident.

4 (b) On or before December 1, 2003, the Department of Health and Mental
5 Hydgiene shall report on the guidelines devel oped under subsection (a) of this section
6 to the Senate Finance Committee and the House Health and Government Operations
7 Committee of the General Assembly, in accordance with § 2-1246 of the State

8 Government Article.

9 SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall take effect
10 Oeteber July 1, 2003.



APPENDIX B

SAMPLE REQUEST FOR IN-ROOM VIDEO MONITORING

I, <Insert Name of Resident>, or |, <Insert Name of Requestor>, legally authorized
representative of <Insert Name of Resident>, wish to conduct in-room electronic monitoring,
in accordance with the Facility’ s policies, of the resident’ s room at <Insert

Facility Name>.

In requesting the use of video equipment, | agree that the facility will not be held liable for
violating my/the Resident’ s privacy rights, absent malice or gross negligence in the use of
equipment.

I/the Resident agrees to indemnify the facility and its employees or agents against reasonable
expenses incurred in defending the facility, its employees or agents, and against any damages
levied against the facility, its employees or agents, for all actions or claims aleging
violations of privacy interestsin the use of the video equipment, absent malice or gross
negligence othe part of the facility, its employees or agents.

| understand thabif. |/the Resident réside(s) tn/a multi-persoen raom, this Regéiest cannot be
honored unless the'eensent,ef any roammates is obtained by the Facility. |f such consent
cannot be obtained, I/the/Resident may be relocated to the first/available, appropriate multi-
person room Where roommate consent canbe obtarmed.

| understand that placement of the requested camera, use of the camera, and use and
disposition of any recordings made by the camerawill be governed by the Facility’ s policies,
and that use of the camera that does not comply with those policies may result in termination
of this electronic monitoring arrangement, at the sole option of the Facility.

| agree to pay the initial service charge for electronic monitoring, as set in Facility policy,
and, so long as | wish the electronic monitoring to continue, | agree to pay the monthly
service charge as set forth in Facility policy, and as may be modified, with 45-days notice,
from time to time.

Signature Date



APPENDIX C

SAMPLE RESIDENT CONSENT REGARDING ELECTRONIC MONITORING

It isthe policy of <Insert Facility Name> (“the Facility”) to alow residents or their legally
authorized representatives (together described in this Policy as “the Resident”) to arrange for
the placement of avideo camerain the Resident’s room, upon request of the Resident, and in
accordance with Facility policies relating to this subject.

In-room video cameras must be affixed to the wall, and only facility staff may attach a
camerato facility property. Cameras are to be immobile. Cameras may not record sound.
Audio-taping, whether through the use of a video camera or other means, is not covered by
this Policy.

If the Resident has aroommate, the roommate must consent to the placement of the camera
in their room. If consent is granted, the camera must be placed in a manner that is intended
not to capture the normal activities of the roommate. If consent is not granted, the Resident
seeking placement of the camerawill be provided the opportunity te move to another room
where th@roommate’' s consent is available — as soon asis reasonaldly possible.

In any roominthe Facility where there iSvidea camera placement under/this.Policy, a
Facility-approved noti ce’will be placed in plainview on the putside of the room door. While
Facility staff will'not he,previded the option torefuse to enter when appropriate, other
visitors may have that option.

Whether the camerais a video camera or a computer-based camera, the Resident is solely
responsible for the operation and maintenance of the camera. If both the Resident and the
Facility agree, however, the Facility may undertake, in writing, to accept certain maintenance
responsibilities, for afee. The Facility isresponsible for theinitial placement and mounting
of the camera, regardless of whether or not the Facility undertakes to provide the Resident
with maintenance services for a camera placed under this Policy.

Whether and when “recordings’ (whether on video tape or through electronic means) are
made by avideo camera placed under this Policy is within the sole judgment of the Resident.
If recordings are made, the Resident will provide to the Facility, at the Facility’s cost, copies
of agiven day’srecording, at the request of the Facility, so long as the recordings are
maintained in a manner that allows the Resident to identify recordings made on a particular
day. The Facility undertakes no obligation to make such requests. The Resident understands
that copies of any recording in the possession of the Facility may be subject to inspection by
government agencies. The Facility is not responsible for Resident’ s use of any recordings
made and in the possession of the Resident. The Resident acknowledgesthat it is possible
that other individuals may be captured on any recordings made, and that legal protections
available to those individuals with respect to their privacy must be respected.



Page Two
Appendix C — Sample Resident Consent Regarding Electronic Monitoring

If the Resident requests placement of an in-room video camera, the Resident is agreeing to
pay the Facility charges for this service.

a $ initially to cover one-time Facility expenses; and

b. $ monthly to cover recurring Facility expenses.

The above fees may be changed upon 45-days written notice. The Resident may request
removal of avideo camera placed under this Policy, at any time.

The Facility and its employees or agents are not responsible for the maintenance of a
Resident’ s video camera (unless and to the extent agreed to in a separate contract), such
equipment being the sole property of the Resident. Nor are the Facility or its employees or
agents responsible for the use that a Resident chooses to make of any image, picture or

recording in made through a camera placed in-room undI Policy.

Agreed to by:

Resident’s Name

Signature of Resident or Legally Authorized Date
Representative
Witness Date



APPENDIX D
SAMPLE CONSENT BY ROOMMATE FOR IN-ROOM ELECTRONIC MONITORING

| understand that another resident of <Insert Facility Name> (“the Facility”), with whom |
share my room at the Facility, has requested the placement of a video camera (with no or
with sound-recording capabilities) in our room.

| understand that the placement and use of avideo camerain my room can only occur if |
give permission, and that | do not have to give my permission.

| understand that the placement and use of the video camerain my room would occur only
within the scope of the Facility’s policies concerning its use, and that the camera would be
fixed to the wall, and would be operated in a manner intended to not capture my routine
activities within the room. It would be intended to only capture my roommate’ s routine
activities. Despite thisintention, | understand that the Facility cannoefsguarantee that the
camerawill not capture any of my activities.

If acameraisplaced in my room, | understand that it isowned and operated-enbehalf of my
roommate, jnot the'Facility, and that there may orimay net be recordings made on behalf of
my roommaie of the events eaptured By the camera. The Facility hasno contrelgover these
activities—they are determined on behalf of my roommate. | agree not to hold the Facility,
or its employees or agents liable for a breach of my privacy rights due to the placement of a
camerain my room, so long as the Facility and its employees or agents do not act in a
deliberate or grossly negligent manner.

| also understand that if | consent to the placement of a video camerain our room, the
Facility will place anotice on the outside of our door indicating that activities within the
room may be subject to electronic monitoring. Thisisfor the benefit of visitors and other
who may enter the room.

With respect to my consent for the placement of avideo camerain my room subject to the
conditions stated above:

| consent.

| do not consent.

Signature of Resident or Legally Date
Responsible Individual

Printed Name of Resident
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APPENDIX E

CHECKLIST FOR ELECTRONIC MONITORING

Does the facility want to provide for electronic monitoring? If so, what devices will
the facility use — monitoring systems, video surveillance equipment, web-based
cameras, video phones, or audio devices? Will the devices be interactive or merely
recording mechanisms?

Has the facility developed policies and procedures for el ectronic monitoring?

Has the facility developed consent agreements for the resident and the roommate?
Thisisarequired element.

Has the facility devel oped appropriate notices for staff and for posting in prominent
locations? Thisisarequired element.

Has the facility considered:

Who will be responsible for the cost of the equipment?

Who will be responsible for the installation of the equipment?
Who will be responsible for the maintenance of the equipment?
Who will be responsible for the removal of the equipment?

Some facilities may want to do the installation and charge the requestor a fee and
other facilities may provide permission to the requestor to install the electronic
monitoring equipment.

It isarequirement that the camera of an electronic monitoring device beinstalled in a
fixed position and not be able to rotate.

Who has custody of the records? If the facility has custody of the recordings

they are considered to be part of the resident’s medical record and all state and federal
rules and regulations pertaining to medical records apply to the recordings. Then
providing for adequate storage of these records at the facility must be addressed.

It isarequirement that State agencies may have access to tapes for review as
necessary to carry out their duties.
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